STATE OF ILLINOIS
ILLINOISCOMMERCE COMMISSION

Petition to Investigate the Non-Impairment )
Clamsof Illinois Bell Telgphone Company ) Docket No. 05-
Regarding Wire Centers )

PETITION TO OPEN PROCEEDING
NOW COME XO Communications Services, Inc., CIMCO Communications,
Inc., and Mpower Communications Corp., d/b/a Mpower Communications of Illinois,
(“Petitioners’) and pursuant to Section 10-101 of the Public Utilities Act, 220 ILCS 5/10-
101, petition the Commisson to open an investigation of the wire centers that SBC
aleges are non-impaired pursuant to the Federal Communications Commisson’s
(“FCC's") Triennid Review Remand Order (“TRRO”).! In support of this petition,
Petitioners Sate as follows:
1. Pursuant to Section 4-101 of the PUA (220 ILCS 5/4-101), this Commission
has the authority to supervise dl public utilities, including
telecommunications carriers, and to monitor their compliance with the PUA,
any other law, and the orders of the Commission. This Commission dso has
the power to hold investigations, inquiries and hearings concerning any
matters covered by the provisons of the lllinois PUA. 220 ILCS 5/10-101.

2. On February 4, 2005, the FCC issued the TRRO.

1 In the Matter of Unbundled Access to Network Elements, WC Docket No. 04-313 and
Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange
Carriers, CC Docket No. 01-338. (TRO Remand Order), rel’d February 4, 2005.



3. On February 22, 2005, SBC issued Accessible L etters asserting that certain
wire centers, including a number of wire centers located in Illinois, met the
various norrimparment tests st forth in the TRRO. (See Exhibit 1)

4, On September 9, 2005, SBC submitted a letter to the FCC announcing that
SBC had “re-surveyed” a number of wire centers and conducted a“more
recent review” as to which wire centers met the TRRO' s non-impai rment tests
“as of February 2005.” In doing so, SBC asserts that various wire centers
“were |eft off of SBC'slist of non-impaired wire centers. . .” (See Exhibit 2
to this Petition).

5. Asaresult of itsso-cdled “re-survey’ and “more recent review,” SBC added
four (4) additiond Illinois wire centersto its Tier 2 classfication. (SBC's
September 9, 2005 letter at Attachment A.)? As st forth in the TRRO rules if
SBC'sreclassfication is correct, CLECs are not entitled to DS1 and DS3
dedicated transport between these two wire centers and any other wire centers
onthelis.

6. These increases in the number of non-impaired wire centers were driven, in
large part, if not exclusively, by SBC's new re-cdculation of the number of
aleged fiber-based collocators located within each of these wire centers. For
example, Attachment F to SBC's September 9, 2005 letter, lists four (4)
lllinoiswire centers that SBC had earlier classified as having less than three

fiber-based collocators. After its“re-survey,” SBC now clams each of these

2 The Attachments to SBC's September 9, 2005 letter are set forth as part of Exhibit 2 to
this Petition. The lists of wire centers have been redacted to include only those pages
liging Illinois wire centers.



wire centers has three or more fiber-based collocators. On September 12,
2005, SBC issued an Accessible Letter (CLECALLO05-140, attached as
Exhibit 3) adding to and modifying itsorigind list of non-impaired wire
centers based on its September 9, 2005 letter filed with the FCC. Through its
“re-survey” and the associated Accessible Letter, SBC has substantiadly added
to the number of lllincis wire centers it holds out as being nortimpaired as of
February 2005. In doing so SBC continuesto rely on its own interpretations of
the definitions of a“ling” and a“fiber based collocator” as used in the TRRO.
7. Although this Commission has not yet delved into SBC's counting
methodology, the Michigan Public Service Commission (“MPSC”) has
recently done 0.3 The resuilt of its investigation shows that SBC'sdaims
must be examined closdly. The MPSC recently rejected SBC' s counting
methodology and application of the definitions of a“businessling’ and a
“fiber based collocator” in determining nortimpaired wire centers pursuant to
the TRRO. In the September 20, 2005 order addressng SBC's challenge to
Covad' s sdif-certification in the Dearborn/Fairborn wire center, the MPSC
specificaly rgected SBC's efforts to count resdentid lines, including
resdentid UNE-L lines, as business lines under the non-impairment tests

established by the TRRO. (Exhibit 4, MPSC Order at pages 6-7.)

3 In the matter, on the Commission’s own motion, to commence a collaborative

proceeding to monitor and facilitate implementation of Accessible Letters issued by SBC
Michigan and Verizon, MPSC Case No. U-14447, Order September 20, 2005 (See
Exhibit 4). The Michigan case was initiated pursuant to the dispute resolution procedures
adopted in the Michigan Commission's earlier order of March 29, 2005 in docket U-
14447. The Michigan Commission understood that it was necessary to develop a process
for sdf-certification. Although the process developed in Michigan is a good dart, this
Commission should develop a process consistent with this Petition.



10.

The MPSC aso rgected SBC's efforts to count CLECs as fiber-based
collocators who do not have fiber facilities thet enter and exit ther

collocations . In the Dearborn/Fregborn wire center, the Commission
specificaly rgected SBC's efforts to count a CLEC that did not have its own
separate fiber as afiber-based collocator. Instead, this CLEC was cross-
connected with another CLEC, which SBC had dready included in its fiber-
based collocator count. As aresult, the MPSC specifically rejected SBC's
effort to count this CLEC as afiber-based collocator. (Exhibit 4, MPSC Order
at pages 9-11.)

On October 31, 2005, the Federal Communications Commission approved the
mergers of SBC Communications Inc. with AT& T Corp. and Verizon
Communications Inc. with MCl, Inc. Although awritten order has not yet
been issued, according to the press release issued by the FCC and an ex parte
letter SBC filed with the FCC, the conditions of the merger approvas

included the applicants commitment to a one-time recalculation to exclude
AT&T collocation arrangements established in SBC' sregion that were
identified by SBC as fiber based in wire centers where SBC clamsthereis no
impairment pursuant to the UNE triggersin the TRRO. Thus, SBC will have

to recalculate its non-impaired claims consistent with the FCC order.

The Commission must open a proceeding to ensure that SBC does not
improperly implement the non-impairment standards established in the TRRO

such that they adversely impact the competitive market in Illinois.
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Petitioners request a mechanism to review SBC's claims of non-imparment
and to determine certain important definitions. Firgt, the Commission should
investigate SBC' s gpplication of “line” and “fiber-based collocator” for the
purposes of the TRRO rules addressing non-impaired wire centers. Second,
the Commission should establish rules and procedures for CLECs reviewing
the data supporting SBC'sligt of dleged non-impaired wire centers. Although
Petitioners can sdf-certify, the process would be much more efficient if
CLECs had access to the data that SBC used to determine the nor-impaired
wire center lis. Thisis datato which full accessisonly availableto SBC.
The Commission needs to make the underlying data for al wire centers SBC
lllinois hes declared nornrimpaired available for meaningful ingpection. As
discussed below, SBC has placed significant limitations on access to datait
relies upon in ligting awire center nontimpaired. These limitations are S0
severe that they prevent CLEC subject matter experts accessto the datato
determine if SBC'sligtings are accurate. CLEC review of the number of lines
and fiber-based collocators and related information is contemplated by the
TRRO, which alows CLECs to make sdlf-certifications after a reasonably
diligent inquiry. (TRRO at 1234.) If CLECsdo not have this data available to
them, their ability to make a reasonably diligent inquiry is severdy hampered.
Thus, the Commission should require SBC to fileits supporting data for each
wire center that SBC alegesis non-impaired for either high capacity loops
and/or dedicated transport. The data supplied by SBC should contain

information deemed reasonably necessary by the Commisson to assst in
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identifying non-impaired offices. Subject to the terms of a protective order,
the CLECs should be alowed to review this data.

The Petitioners request is similar to a proceeding that SBC has dready
initiated in Texas. On May 2, 2005, the Public Utility Commission of Texas
noticed the partiesto the Triennid Review Order (“TRO”) proceeding that it
was about to hold a prehearing conference at which “the parties will be asked
whether a new case should be opened to address the designation of wire
centers by the incumbent local exchange carriers (ILECs) and if so, what form
such acase should take.”  On June 30, 2005, before the Commission could
open a proceeding, SBC without prior notification to the CLECS, filed a
“Complaint For Pogt Interconnection Agreement Dispute Resolution
Regarding UNE Dedlassfication by Wire Center” againg dl of the CLECs
with Texas Interconnection Agreements. (See Exhibit 5) Aspart of SBC's
complaint it provided a*“Texas PUC TRRO ‘Wire Center Dispute’ SBC Texas
IssuesLig”. Thelist of issues provided by SBC, in its own complaint, are
essentiadly the issues the Petitioners seek here. Subsequent to SBC's
complaint, the Texas Commission opened a docket to resolve the issues
outlined by SBC, and numerous additiond issues brought forth by the CLECs.
The Texas proceeding is ongoing and is just beginning the discovery,

testimony and briefing stages.



13.  Inardated matter, BellSouth Telecommunications, Inc. has addressed this

issue by agreeing to an open and cooperative process with the CLECs*  In

the nine (9) BdlSouth gates, BellSouth and the CLEC codlition have

established a process for the review of BellSouth’s wire center classfications

gmilar to the process requested in this petition  The processincludes a

method for ensuring protection of confidential matter under non-disclosure

agreements and/or protective orders from the gpplicable state commission.

This agreed process requires that, by certain dates:

a. BdlSouth provides CLEC counsdl the complete set of responsesto
BdlSouth’ s various discovery requests to CLECs requesting, from eech,
verification of its satus as afiber-based collocator in BellSouth wire
centers,

b. CLECsand BdlSouth will exchange wire center classfication ligts,

c. CLECs and BdlSouth meet by telephone to identify a list of disputed wire
centers by date based on differences in the number of fiber-based
collocators;

d. CLECs and BedlISouth file jointly with each Commisson the lig of
disputed wire centers with a satement explaining each dispute;

e. CLECs and BdlSouth request that the appropriate state commisson
decide whether to hold a mini-hearing and/or delegate to staff mediation

the resolution of each wire center dispute. (BelSouth has further agreed

* In fact, that process has worked in practice. Attached as Exhibit 6 is the result of the
agreed upon process asimplemented in Tennessee.



that, where necessary, it will permit visud inspection by one CLEC
representative and one staff member.); and

f. for purposes of resolving FBC-rdaed issues in the pending Generic
Dockets, CLECs, upon request from BdlSouth, provide accurate
information to BedlSouth to verify the accuracy of BelSouth's lised wire
centers, induding identification of those wire centers, not identified by
BellSouth, in which the CLEC qudifiesasaFBC.

14.  SBC has provided XO with aligt of the wire centersin which SBC has

counted XO as afiber based collocator. XO'sinitia review of SBC'slist

identified numerous errors regarding XO. SBC haslisted wire centersin

which XO's collocation is not fiber based as contemplated by the FCC. SBC

has dso listed XO as afiber-based collocator in wire centers in which XO has

no record of acollocation a dl. 1f SBC has made smilar errors regarding the

classfication of other CLECs collocations as fiber based, this may have a

substantia effect on SBC's non-impaired wire center list. The Commission

must review SBC's methodology for counting fiber-based collocators and

seek input from the CLECsiin that review process.

15.  The Commisson hasissued its order in the TRRO Arbitration proceeding,
|CC docket No. 05-0442. While that order addresses some issues relative to
the non-impairment andyss and the effect of indusion of &ffiliate entities

(See Docket 05-0442 Order at 34°), the order does not address how the parties

> Access One, Inc., et al., Petition for Arbitration Pursuant to Section 252(b) of the
Telecommunications Act of 1996 with Illinois Bell Telephone Company d/b/a SBC Illinois



should qudify the underlying data SBC uses to make determinations of the
number of collocators and line counts.

16.  Thenumber and name of the fiber-based collocators, and the detailed
information behind the line count in each officeisONLY available to SBC.
The lack of accessto SBC's data only encourages litigation over each and
every wire center listed on SBC's non-impaired wire center list, because,
absent the Commisson opening an investigation, litigation will be the only
way to gain meaningful access to underlying data to determine the vdidity of
SBC's dassfications. In fact, reasonable access to the information relied upon
by SBC may actually resolve disputes and prevent the need to litigate issues
of non-impairment before the Commission.

17.  When SBC ligsawire center as being norrimpaired for either high-capacity
loops or dedicated transport, it has a chilling impact on competition. The
avallability of high-capacity loopsis essentid for CLECs seeking to provide
services to business customers. In addition, the availability of dedicated
transport at cost-based rates (as opposed to specid access tariff rates) is
essential for CLECs that are planning and building fadlities-based networks.
Thus, SBC'sligting in an Accessible Letter that awire center is non-impaired
isno trivia matter. SBC'sligting of awire center as being non-impaired

directly impacts the willingness of CLECs to invest resourcesin awire center

to Amend Existing Interconnection Agreements to Incorporate The Triennial Review)
Order And the Triennial Review Remand Order) ICC Docket No. 05-0442.



and, thus, adversdly impacts competition and will lead to higher customer
ratesin lllinois®

18. Petitioners request that the Commission open an investigation to determine the
proper application of line count and “fiber-based collocator,” as defined by
the FCC. 47 CFR51.5. The Commission should further require SBC to
recaculate its list of nonimpaired facilities based on those definitions and
provide thet list to Illinois CLECs.

19. Further, SBC should be required to file with this Commission its supporting
data for each wire center it assertsis non-impaired. Filing the supporting data
with this Commission is important because currently SBC only makes
information asto SBC' s bads for listing awire center as being norn-impaired
available on an extraordinarily narrow bass. SBC only alows atorneysto
review the data and they are not even alowed to photocopy the information.
And the datawhich SBC dlows these atorneys to review does not contain dl
of the data that CLECs would request in discovery in proceedings in which
SBC chdlenges a CLEC' s sdf certification. The petitioners cannot help but

wonder why SBC is so rdluctant to provide thisdata. Finaly, SBC's

® If awire center iswrongly listed, a CLEC with an existing facility will need to (1)
engage in an expandve lega chalenge to the dassfication, or (2) explore more

expendve |ILEC sources for the facilities. Further, CLECs which currently do not have a
collocation within a given wire center are not likely to make the significant investment to
build a collocation in awire center where SBC disputes the CLEC' s access to either high
capacity loops (which are necessary to serve business customers) or cost—based dedicated
trangport necessary to support the CLEC' s network.

10



supporting data should aso include the names of the CLECs that SBC claims
are fiber-based collocators.”

20.  Thisapproach is reasonable because thereis Smply no need for SBC and the
CLECsto re-litigate the Commisson’s determinations regarding what
conditutesa“ling” and what congtitutes a “fiber-based collocator” in each of
the remaining wire centers that SBC' s asserts are non-impaired.

21.  Asdiscussed above, CLEC review of the number of lines and fiber-based
collocators and related information is contemplated by the TRRO, which
dlows CLECsto sdf-certify after areasonably diligent inquiry. (TRRO at
1234.) While the TRRO requires an incumbent provider to provide an e ement
pending resolution of a dispute as to whether awire center is non-impaired,
the TRRO does not limit the method in which a state Commission implements
the TRRO to ether avoid such disputes or resolvesthem. In fact, the TRRO
specifically encourages the state commissions to be pro-active in monitoring
the incumbent and competitive providers implementation of the TRRO. 1d. at
1233.

22. In order to ensure that the TRRO is properly implemented in [llinois and to
avoid unnecessary disputes, this Commission should grant the relief requested
by this Petition.

WHEREFORE, Peitioners respectfully request that this Commisson:

" The confidentid nature of the names of collocators is exaggerated. If a CLEC has a
collocation, or otherwise gains access to a wire center, it would likely find the names of
the other collocators visible on their collocation cage.

11



A) Open aninvedtigation into SBC's gpplication of “ling” and a“fiber-

B)

C)

D)

based collocator” for the purposes of determining nonimpairment;
Subject to the terms of the protective order, require SBC tofile its
supporting data for each wire center that SBC assertsis non-impaired
for either high capacity loops or dedicated transport;

Require that the data to be filed with the Commission should be
congstent with this Commisson’s application of the FCC's
nonimparment rules,

Require a cooperdtive process, such asthat being utilized in the
Bd|South territory, that subject to a protective order, dlows CLECsto
review this data and requires SBC and the CLECsto jointly develop
the list of wire centers which they agree are non-impaired and those

which need Commisson review and determination.

Respectfully submitted,

Thomas H. Rowland
Stephen J. Moore

Kevin D. Rhoda
Rowland & Moore LLP
200 West Superior Street
Suite 400

Chicago, Illinois 60610

Counsd for XO Communications Services, Inc.,
CIMCO Communications, Inc. and Mpower
Communications Corp., d/b/a Mpower
Communications of lllinois

12



